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OPINION

A Shelby County jury convicted the Petitioner, Rodney Palmer, of attempted second degree
murder, a Class B felony, and three counts of aggravated assault, a Class C felony. He was
sentenced to ten years in the Department of Correction as a Range |, standard offender for the
attempted second degree murder conviction and to eight years as a Range 11, multiple offender for
each aggravated assault conviction. Theten-year sentence and two of the eight-year sentences are
consecutive to each other, and the remaining eight-year sentence is concurrent for an effective
twenty-sx year sentence. This Court affirmed the Petitioner’ s convictions on appeal. See Statev.
Palmer, 10 S.W.3d 638 (Tenn. Crim. App. 1999). The Tennessee Supreme Court denied permission
to appeal. Subsequently, the Petitioner filed a petition for post-conviction relief. Following



appointment of counsel, the Petitioner filed an amended petition. After ahearing, the court denied
post-conviction relief. The Petitioner now appeals the denial of post-conviction relief.

The facts of the underlying case, as stated by our Court on apped, are as follows:
Belinda Palmer, the defendant’ swife, testified that in February 1997, shelived with
the defendant, her two sisters, Tameka and Tracy Parsons, and her cousin, John
Gross. Shesaidthat shewasinthe hospital for two weeksin October 1996 following
gastro-bypass surgery and that she returned to the hospital for seven daysin January
1997. Shesaid that on Friday, February 14, 1997, she had not yet returned to work
after getting out of the hospital. She said that she believed that the defendant smoked
crack cocaine purchased with his income tax refund over that weekend from
Valentine's Day until she saw him on Monday night or early Tuesday morning.

Mrs. Palmer testified that at 8:00 am. on Tuesday, February 18, the defendant asked
her to take him to work, but she refused and told him to leave. She said that shewas
inthe bathroom when the defendant stabbed her inthechest, back, and arm. Shesaid
that either just before or as he was stabbing her, the defendant said, “B**ch, I'm
going to put you in the Med.” She said that after he stabbed her, she lay on the
bathroom floor in shock and yelling. She said that she has scars from al three
wounds and that she has nightmares about the incident.

Tameka Parsons testified that she lived with her sister, Mrs. Pamer, and the
defendant in February 1997. She said that the defendant left the house Friday night,
February 14, and returned early Tuesday morning around 2:00 am. She sad that
between 8:00 and 8:30 a.m., she heard Mrs. Palmer and the defendant arguing in the
master bedroom. She said that Mrs. Palmer had been on the tel ephone that morning
with her father telling him that shewastired of the defendant spending hismoney on
drugs and that she wanted him out of her house.

Tameka Parsons testified that she then heard Mrs. Palmer yelling and that she
thought that Mrs. Palmer and the defendant were fighting, but she did not know that
hewas stabbing her. She said that she and her sister, Tracy Parsons, kicked open the
bedroom door and that the defendant came out of the bedroom and stabbed them.
Shesaid that hefirst stabbed her on her arm and under her arm, using alargekitchen
knife. She said that she and her sister did not fight with the defendant or say
anything to him before he stabbed them. She said that her sister pulled her from the
hall into her room, and they closed the door. She said that she kicked the door open
in order to help Mrs. Palmer.

John Gross testified that in February 1997, he lived on Janssen Street with Mrs.
Palmer. He said that at that time, Mrs. Pamer was sick and was having
complications from surgery. He said that on the morning of February 18, Mrs.
Palmer called her father and told him that the defendant had not been there over the
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previousweekend, that shewastired of it and did not want to livelike that anymore,
and that she wanted to get adivorce. He said that Mrs. Palmer asked the defendant
to leave, and the defendant responded that he was not going anywhere. He said that
the defendant and Mrs. Palmer began to argue heatedly in the living room, and they
moved to the master bedroom at the defendant’ srequest. He said that the defendant
locked the bedroom door.

Mr. Gross tegtified that he could hear Mrs. Pamer yelling. He said that he was
standing behind Mrs. Palmer’ ssisterswhen they kicked the bedroom door open. He
said the defendant came toward the sisters with a large chef’s knife and began
stabbing them. He said the knifewas six incheslong and about two incheswide. He
said that the sisters did not say anything to the defendant before the stabbing nor did
they have anything in their hands.

Mr. Gross testified that he turned and ran outside onto the porch intending to get
help. He said that the defendant ran after him and stabbed him once in the right
shoulder. He said that he had not said anything to the defendant before the defendant
stabbed him and that he was on the cordlesstelephonetrying to get help. He said the
defendant then entered the house, grabbed Mrs. Palmer’s purse and car keys, and
drove away in her car. He said that he did not know if the defendant took the knife
with him when heleft. He said that helost alot of blood from the stab wound and
that he was treated and released from the hospital.

Tracy Parsons testified that on the morning of February 18, 1997, she was a Mrs.
Palmer’'s house. She said that the defendant and Mrs. Palmer first argued in the
living room. She said that they were loud but that she was not paying atention to
what they were arguing about. She said they went into the bedroom and Mrs. Palmer
started yelling. She said that she and her sister, Tameka Parsons, kicked the door
open and that she could see Mrs. Palmer gasping for breath on the floor of the
bathroom connected to the master bedroom. She said that within afew seconds, the
defendant stabbed her and her sister. She said that she was stabbed in the chest and
in the upper back. She said that she did not have anything in her hands and did not
say anything to the defendant before he stabbed her.

Tracy Parsonstestified that sheisfour feet, eleveninchestall andthat sheweighsone
hundred fifteen pounds. She said that she wasin the hospital for three days after the
defendant stabbed her. She said that her lungs collapsed and that a chest tube was
inserted through her side.

On cross-examination, Tracy Parsons testified that when they kicked the bedroom
door open, Tamekawas closer to thedefendant. She said that the defendant came out
of the bedroom as soon as the door opened. She said that the hallway was wide
enough for the defendant to passthrough even though sheand Tamekawerestanding
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there and that she was only partially blocking the doorway. She said that the
defendant stabbed her first in the chest, then he stabbed her back as she was turning
away from him. She said that the defendant then went down the hall and into the
living room. She said that she and Tamekawent into Tameka' s bedroom and closed
the door. She said she saw the defendant come out the front door, go back in the
house, and comeout againwith keys. She said that she did not see or hear him attack
anyone after he went back in the house.

Officer Russell Stevens of the Memphis Police Department testified that he was on
duty the morning of February 18, 1997, and that he received a call to go to 4452
Janssen. He said that when he arrived, two ambulances were aready on the scene,
and attendants were taking two females from the house. He said that he saw a
bleeding male outside, and a paramedic advised him that three people were critically
injured.

Officer Stevens said that he went inside and saw Mrs. Palmer lying in the middle of
the living room floor on her side. He said that he could see that she was bleeding
from her upper body but that a pillow drenched with blood blocked his view of the
wound. He said that Mrs. Palmer was talking on the telephone, trying to get
someone to take care of her children and that she was hysterical. He sad that Mrs.
Palmer told him that she had been fighting with the defendant in the master bedroom
and that the fight had escalated. He said that she told him that the defendant said,
“You'reasmart b**ch. I’m going to send you tothe Med” and then he stabbed her.

Officer Stevens sad that in the master bedroom, he found a dayplanner on the bed.
In the dayplanner, he found the defendant’ sidentification and a glass cylinder used
to smoke crack. He said that the door to the bedroom appeared to have been kicked
or forcibly pushed open.

The defendant testified that in 1991 he received a one-year sentence for reckless
endangerment and atwo-year sentencefor theft. He said that on February 18, 1997,
he lived at 4452 Janssen with hiswife, her two sisters, and her cousin. He said that
at that time, he had been working at Jolly Royal Furniture for eight months. He said
that on Friday, February 14, he went home after work, stayed at his house for three
to four hours, and then went to his mother’ s house. Hesaid that he left because his
wife's sisters and cousin and some other people were preparing to have a party
funded by their income tax refunds. He said that he had received his paycheck that
day, not an income tax refund. He said that Mrs. Palmer had returned to work two
weeks earlier and that she had just gotten home from work when he left. The
defendant stated that he smoked crack that weekend.

The defendant testified that Mrs. Palmer picked him up at his mother’s house at
about 12:35 p.m. or closeto 1:00 a.m. on Tuesday. He said that he awoke at 6:30 or
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7:00 am. and prepared for work. He said he asked Mrs. Palmer to take him to work,
and they began to argue because she refused to take him to work and told him that
she wanted him out of the house. He said that they argued for about twenty minutes
starting in the living room and then continuing in their bedroom where he locked the
door. He said that when he realized that they could not come to an understanding,
hewent to get the car keysfrom Mrs. Palmer’ s purse, which was hanging on the back
of the bedroom door. He stated that Mrs. Palmer grabbed him around the waist to
try to stop himfromleaving inthecar. He said that heand Mrs. P mer thengot into
aphysical fight and that when her sistersand cousin heard them bumping into things,
they kicked open the bedroom door.

The defendant testified that when Mrs. Palmer’s sisters and cousin started toward
him, he grabbed a steak knife from the dresser or from achair in the bedroom. He
said that he had not put the knife there. He said that Mrs. Palmer was still holding
him around the waist with her shoulder in his stomach pushing him backward into
the bed. He said that as the others rushed into the room, he stabbed Mrs. Palmer in
the back. He said that Tameka and Tracy got on him and he stabbed them.

The defendant testified that he then ran to the back door in thekitchen. He said that
Mr. Grosswasrunning in front of him and that he went to the back door to avoid Mr.
Gross, who went to the front door. He said that the back door was locked and that
he went back to the bedroom to get the keys to the door and the car. He said that
Tameka and Tracy were no longer in the bedroom. He said that he got the keys,
asked Mrs. Palmer if she was aright, and ran to the front door. He sad that Mr.
Grosswas blocking the front door and he stabbed Mr. Gross. He said hethen left in
hisand Mrs. Palmer’ scar. He said hetried to usethe cellular phoneto call 9-1-1 but
that 9-1-1 wasnot accessibleinthat area. Hesaid hethen called Mrs. Palmer’ sfather
and asked him to come to the house and check on everyone. He said that three or
four days later he turned himself in to the police.

On cross-examination, the defendant testified that Mrs. PAmer’s three-year-old
daughter and Tameka s baby were aso in the house at thetime of theincident. He
admitted that on that morning, he and Mrs. Palmer argued in part over hisdrug use.
He said that he did not have the knifeuntil all four people came in the bedroom and
that as he was stabbing them, they were still attacking him. He said that at the time
Tracy attacked him, he had not yet stabbed Tameka. He admitted that he stabbed Mr.
Grossin the back. Hesaid it was necessary to stab the victims because he thought
that he was being attacked. He said that he did not know if anyone had anything in
their hands when they attacked him. He said that he did not have to go the hospital
after theincident and that hewastreated by hismother. He said that he wasfivefest,
eleven inches tall and weighed one hundred seventy pounds.



At the hearing on the petition for post-conviction relief, the Petitioner testified that he did
not meet with trial counsel until the Friday prior to the Monday that his case was supposed to go to
trial. The Petitioner testified that prior to that meeting, he had not met with trial counsel since
October. (The record indicates that Petitioner’s trial was in February, 1998.) According to the
Petitioner, when he met with trial counsd, she stated that she“ already had a case prepared . . . to go
to trial” and that she was going to argue the lesser-included offense of aggravated assault. The
Petitioner testified that he was“ set up” and stated that he gavetrial counsel “ papersof conspiracy,”
but trial counsel just “folded [them] up and said that [was not] what she was going to do.”

The Petitioner explained that he wanted to argue that three of the State's witnesses, the
victim’ stwo sistersand thevictim’ scousin, had conspired against him and that hewasmerely acting
in self-defense. The Petitioner testified that he wanted to present evidence on self-defense, but “by
the time they presented the things that they was going to do, [thetrial judge] didn’t want to hear it.”
The Petitioner recalled that trial counsel “brought up theissue” of self-defense, but the trial judge
stated that he had not heard enough evidence for it to be “played” in the courtroom.

ThePetitioner testified that tria counsel did not cross-examine any witnessesregarding self-
defense and stated that the only time that self-defense was discussed was when trial counsel was
examining the Petitioner. Thus, the Petitioner maintained that “by the time it got to [him] there
wasn'’t enough evidence to even say self-defense” The Petitioner sated tha he was not able to
convey hisconspiracy theory to thejury becausetrial counsel “was already prepared to do the thing
that she wanted to do.” The Petitioner did not deny stabbing the victimsin this case. Instead, he
maintained that tria counsel asked him specific questions at trial and did not give him “an
opportunity to explain [himself].”

The Petitioner testified that he met with trial counsd only once before trial. However, he
stated that he met trial counsel when “she took the case.” The Petitioner testified that when trial
counsel took his case, she “went over the case” with him and talked to him about a bond hearing.
The Petitioner reported that he saw trial counsel before the bond hearing and told her that hiswife
wanted to speak to her, but trial counsel stated that meeting with the victim would be a conflict of
interest. According to the Petitioner, trial counsel stated that she would not interview the victims.

The Petitioner also testified that he did not see any discovery materials until the day of his
trial. The Petitioner stated that trial counsel did convey the Stae’ s forty-year offer to him. The
Petitioner explained that at the bond hearing, trial counsel brought it to the State’ s atention that it
was mistaken in relying on certain convictions that the Petitioner did not have. The Petitioner
acknowledged tha he was sentenced to twenty-six years instead of forty years. When questioned
if the Petitioner thought that he might have * gotten off entirely” if his evidence had been presented,
the Petitioner stated, “No, I’'m not sayingthat at all.” The Petitioner testified, “No, | don’t think they
would have acquitted me, but | don't think that they would have went to the assumption that |
deliberately got up one morning and started stabbing my family, who[m] | love very much.”



When asked if he had any complaints about trial counsel’s performance at his sentencing
hearing, the Petitioner testified that he did not understand why trial counsel and the trial judge
“agreed to take the cases as one case and then at the end of thetrial they decided to splitit up.” The
Petitioner testified that trial counsel only discussed “ranges’ with him beforetrial and did not discuss
his possible sentence.

The Petitioner stated that he “never got a proper self-defense trial.” He testified that trial
counsel did not discusshiscase or thelaw with him. The Petitioner testified that he wasinterviewed
by apsychiarist, but trial counsel did not examinethe psychiatrist at trial. The Petitioner stated that
trial counsel did not present enough evidence to argue self-defense.

On cross-examination, the Petitioner estimated that trial counsel met with him three times
while he was in jail. The Petitioner testified that tria counsel never discussed his preliminary
hearing with him. He stated tha the only times that he and trial counsel “redly” talked about his
case was when they discussed the bond hearing and when they met on the Friday “prior to” the
Monday trial. The Petitioner testified that he had a copy of theindictment, but trial counsel did not
go over it with him.

The Petitioner testified that on the Friday before trial, he gave tria counsel a folder
containing paperwork that the Petitioner believed would show “ conspiracies and self-defense,” but
trial counsel told the Petitioner that it wastoo late for suchinformation. Accordingto the Petitioner,
the paperwork that he gave her included statements by hiswife and “ affidavits that were presented
to [him]” which would have shown trial counsel “why [the Petitioner] thought that this was self
defense[and “why this defense’] would work intrial.” The Petitioner testified that he did research
inthejail library and gave trial counsel information on conspiracy and sdf-defense.

Tria counsel testifiedthat she had been employed at the Public Defender’ sOfficefor eleven
years and that she was assigned to the capital-defense team. She stated that she was appointed to
represent the Petitioner on July 22, 1997. Trial counsel testified that not counting thetrial, she met
withthe Petitioner at |east four timeswhen the Petitioner had “ report dates.” Oneof those occasions
was the bond hearing. Tria counsel stated that she believed she visited the Petitioner twicein jail
and spoke with him on the telephone twice. Trial counsal recaled that during those meetings, she
spoke to the Petitioner about his case.

Tria counsdl testified that she received discovery acouple of weeks after receiving the case
and that on August 22, 1997, she reviewed the discovery materials, as well as the preliminary
hearing file. Trial counsel stated that she also reviewed with the Petitioner the interviews of three
of the victims, including that of the Petitioner’ swife. Trid counsel did not recdl whether she told
the Petitioner that she had or had not interviewed hiswife. She stated that because the Petitioner’s
wifewasinterviewed when the Petitioner wasin General Sessions Court, trial counsel did not know
if she asked the investigator to question her again. In addition, the Petitioner's wife made a
statement to the police. Trial counsel maintained that she shared all of the discovery materiadswith



the Petitioner; however, she stated that she did not believethat thewitnessstatementswereincluded
in the discovery materials until after the witnesses testified at trial.

Tria counsel tedtified that she was “sure” tha she spoke to the Petitioner about possible
defenses. She explained that the papersthat the Petitioner said he gavetotrial counsel on the Friday
before histria “were kind of like notes that he had written down.” According to trial counsel, the
notes included some case law and the Petitioner’ s thoughts asto how the State’ s proof fit into that
caselaw. Regarding the Petitioner’s conspiracy theory, trial counsel told the Petitioner that it “was
not going to fly inthistrial.” However, trid counsel told the Petitioner that they could try to argue
self-defense or the lesser charge of aggravated assault.

Trial counsdl stated that the State made the Petitioner an offer of forty years; however, trial
counsel notified the State that the Petitioner wasaRange | offender. The State did not make another
offer. Trial counsel testified that the Petitioner ultimately received a sentence of twenty-six years.
Although trial counsel contacted a psychologist to evaluate the Petitioner, the psychol ogist was not
examined at trial because he had determined that the Petitioner was competent to stand trial and that
there were not any insanity defenses.

Trial counsel could not recall if shewent over sentencing with the Petitioner. She noted that
“early on,” they went over ranges, and she explained to him that he wasaRange |. Tria counsel
also stated that she “tell[s] all [her] clientsif they [have] multiple indictments they can get stacked
time.” However, she did not have any specific notes as to what she told the Petitioner.

Trial counsel testified that she could not remember if she argued the theory of sdf-defense
at the Petitioner’ strial and stated that it was* very possible” that shedid not. She stated that if the
judge was not going to chargeit, it did not make sense to argue it.

Tria counsel could not recall if she moved to sever the Petitioner’ soffenses. Trial counsel
could also not recall if shefiled aresponse to the State’ s written motion to sentence the Petitioner
consecutively. Trial counsel testified that she did not arguethat the Petitioner’ sdrug use diminished
his ability for intent or that it was a mitigating factor because “he had already slept it off and then
the next day . . . iswhen it happened.”

ANALYSIS
A. Ineffective Assistance of Counsel

The Petitioner argues that he received ineffective assistance at trial. Specifically, the
Petitioner arguesthat trial counsel was ineffective by not properly pursuing a claim of self-defense.
In order toobtain post-convictionrelief, apetitioner must show that hisor her conviction or sentence
isvoid or voidable because of the abridgment of a constitutional right. Tenn. Code Ann. § 40-30-
203. Thepetitioner bearsthe burden of provingfactud allegationsinthe petition for post-conviction
relief by clear and convincing evidence. Id. § 40-30-210(f). A post-conviction court’s factual

-8



findings are subject to a de novo review by this Court; however, we must accord these factual
findings a presumption of correctness, which is overcome only when a preponderance of the
evidenceiscontrary to the post-conviction court’ sfactual findings. Fieldsv. State, 40 S.W.3d 450,
456 (Tenn. 2001). A post-conviction court’s conclusons of law are subject to apurely de novo
review by this Court, with no presumption of correctness. Id. at 457. The Tennessee Supreme Court
has held that the issue of ineffective assistance of counsel isamixed question of law and fact and,
as such, is subject to de novo review. Statev. Burns, 6 SW.3d 453, 461 (Tenn. 1999).

The right of a criminally accused to representation is guaranteed by both the Sixth
Amendment to the United States Constitution and Articlel, Section 9 of the Tennessee Constitution.
1d.; Baxter v. Rose, 523 S\W.2d 930, 936 (Tenn. 1975). Thisright to representation includes the
right to “reasonably effective” assistance. Burns, 6 SW.3d at 461. In reviewing a claim of
ineffective assistance of counsel, this Court must determine whether the advice given or services
rendered by theattorney arewithintherange of competence demanded of attorneysin criminal cases.
Baxter, 523 SW.2d at 936. To prevail on aclaim of ineffective assistance of counsd, a petitioner
must show that “counsel’s representation fell below an objective standard of reasonableness,”
Strickland v. Washington, 466 U.S. 668, 688 (1984), and that this performance prejudiced the
defense, resulting in afailure to produce areliable result. 1d. at 687; Cooper v. State, 849 SW.2d
744,747 (Tenn.1993). To satisfy the requirement of prejudice, apetitioner must show areasonagble
probability that, but for counsel’s unreasonable error, the fact finder would have had reasonable
doubt regarding the petitioner’ squilt. Strickland, 466 U.S. at 695. Thisreasonable probability must
be “sufficient to undermine confidence in the outcome.” Id. at 694; see also Harris v. State, 875
S.W.2d 662, 665 (Tenn. 1994).

This standard also applies to claims arising out of the plea process. Hill v. Lockhart, 474
U.S. 52, 58 (1985). To saisfy the requirement of prejudice in a case involving a guilty plea, the
petitioner must demonstrate areasonable probability that, but for counsd’ serrors, he or she“would
not have pleaded guilty and would have insisted on going to trial.” Id. at 59.

When eval uating anineffectiveassistanceof counsel claim, thereviewing court shouldjudge
the attorney’ s performance within the context of the caseas awhole, taking into account all rel evant
circumstances. Strickland, 466 U.S. at 690; State v. Mitchell, 753 S.W.2d 148, 149 (Tenn. Crim.
App. 1988). The reviewing court must evaluate the questionable conduct from the attorney’s
perspective at the time. Strickland, 466 U.S. a 690; Cooper, 849 SW.2d at 746; Hellard v. State,
629 S.W.2d 4, 9 (Tenn. 1982). In doing so, the reviewing court must be highly deferential and
“should indulge a strong presumption that counsel’s conduct falls within the wide range of
reasonable professional assistance.” Burns, 6 SW.3d at 462. Counsel should not be deemedto have
been ineffective merely because a different procedure or strategy might have produced a different
result. Williamsv. State, 599 S.W.2d 276, 279-80 (Tenn. Crim. App. 1980).

The Petitioner arguesthat trid counsel was deficient by not properly pursuing his claims of
self-defense and conspiracy. The post-conviction court, in its order denying relief, stated,



A reading of thetrial transcript revealsthat the [P]etitioner made aterrible witness,
particularly on cross-examination, when he was asked guestions concerning his
version of the offense which he could not answer or explain. From the physical
evidence and facts of the case, this Court cannot see it possible that any jury could
ever believe the vicious, brutal stabbing of these four unarmed victims could ever
have been committed in self-defense. Asan example, John Gross, was stabbed inthe
back as he turned away, per the [Petitioner's] testimony at trial, guilty only of
blocking adoorway. [The] Petitioner’ sattorney asked thetrial judge to charge self-
defense, but was refused that instruction, due to the lack of self-defense proof in the
record. Shetestifiedinthehearingthat she could not in good conscience argue self-
defenseto the jury if they were not going to be instructed on it. Instead, she argued
that he did not intend to kill, but only injure, and asked for convictions on the | esser-
included offense of [a]ggravated [a] ssault, in fact succeeding in getting three of [the]
[P]etitioner’s indicted charges reduced to that offense. She also had al of the
witnessesinterviewed by her investigator except Tamicka[sic] Parsons, who refused
to beinterviewed. [ The] Petitioner has suggested nothing additional that hisattorney
could have doneto invegtigate or prepare for trial than what was dready donein this
case. Inthis Court’ s opinion, hisattorney did the best she could with very few facts
in [the] [P]etitioner’s favor.

In our view, the findings of the post-conviction court are fully supported by the evidence
presented at the post-conviction hearing and in by record on appeal. The only evidence that the
Petitioner offered in support of his contention that he stabbed the four unarmed victims in self-
defensewas his own testimony. In addition, histheory that the four victims conspired against him
wasalso unsupported at trial. We agreewith the post-conviction court that the Petitioner “suggested
nothing additional that his attorney could have doneto investigate or preparefor trial than what was
already doneinthiscase.” Thisissueiswithout merit.

B. Application of Tennessee Rule of Evidence 615

The Petitioner next argues that the trial court erred by denying his motion to exclude trial
counsel from the courtroom during his testimony. Tennessee Rule of Evidence 615 provides that
“[a]t the request of a party the court shall order witnesses, including rebuttal witnesses, excluded at
trial or other adjudicatory hearing.” However, the rule does not authorizethe exclusion of “aperson
whose presence is shown by aparty to be essential to the presentation of the party’ s cause.” Tenn.
R. Evid. 615. “The party seeking to avoid sequestration bearsthe burden of proving that aRule 615
exemptionapplies.” El Paso Pittsv. State, No. W2001-01563-CCA-R3-PC, 2002 Tenn. Crim. App.
LEXIS 353, at *9 (Tenn. Crim. App., Jackson, Apr. 17, 2002) (citing United Statesv. Ortiz, 10 F.
Supp.2d 1058, 1060 (N.D. lowa 1998)). Application of Rule 615 iswithin the sound discretion of
thetrial court. Statev. Harris 839 SW.2d 54, 68 (Tenn. 1992).

In this case, appellate counsdl, at the beginning of the hearing on the petition for post-
conviction relief, requested that all witnesses, including trial counsel, be excluded from the
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courtroom pursuant to Tennessee Rule of Evidence 615. The post-conviction court denied the
Petitioner’s request and ruled that trid counsd was “an essential witness for the [S]tate.” In
allowing trial counsel to remain in the courtroom, the post-conviction court noted that trial counsel
is“familiar with her file and it would be a great help to the state to understand this and the issues,
if [trial counsel] were to hear the testimony.”

We conclude that the post-conviction court did not abuse its discretion in alowing trial
counsel to remain in the courtroom during the Petitioner’s testimony. Our Court has previously
stated, “Given the specia circumstances which arise in a post-conviction proceeding in which a
petitioner claimsthat histrial atorney wasineffective, it is entirdy reasonable to conclude that the
trial attorney’ s presencewould be essential for the presentation of the state’ scase.” Statev. Jerome
Brown, No. 03C01-9107-CR-00201, 1992 Tenn. Crim. App. LEXIS 761, *22 (Tenn. Crim. App.,
Knoxville, Oct. 6, 1992). Moreover, evenif the post-conviction court’ sruling qualified as an abuse
of discretion, the Petitioner hasfailed to articulateany prejudice. Thus, thisissueiswithout merit.

Accordingly, the judgment of the post-conviction court is AFFIRMED.

ROBERT W. WEDEMEY ER, JUDGE
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